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MacMAHON r District Judge . 

This application for post-conviction relief, 
brought under 28 U.S.C. § 2255, presents a third attempt 


Of the Southern District of New York, sitting by 
designation. 
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to reopen issues previously heard and determined against 
petitioners. 

Petitioners Dulli and Pytel were convicted by 
a jury on May 26, 1969 on one count of selling, receiv¬ 
ing and concealing five kilograms (approximately eleven 
pounds) of heroin, in violation of 21 U.S.C. §§ 173 and 
174, and on one count of conspiracy to commit the sub¬ 
stantive offense. Each was sentenced on June 13, 1969 
to twenty years imprisonment on each of the counts, the 
sentences to run concurrently. 

The convictions were affirmed on appeal. Uni^. 
ted States v. Dalli , 424 F.2d 45 (2d Cir.), cert, denied , 
400 U.S. 821 (1970). The facts of the case are fully 
narrated in the opinion of the Court of Appeals. Suffice 
it to say here that Dalli, a resident of New York City, 
was arrested and five kilograms of pure heroin seized 
from his automobile on September 10, 1968 while he and 
a co-defendant, Simmons, were returning to New York on 
the New York thruway after purchasing the heroin from 
the Canadian defendants. Pytel and Bourdeau, whom they 
had met that day at the Holiday Inn in Plattsburgh, 

New York. 
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Petitioners and their co-defendants moved be¬ 
fore trial to suppress certain evidence, including the 
five kilograms of heroin, on the ground that the seizure 
was the fruit of tainted information learned from wire¬ 
taps by the New York state police. Following a full evi¬ 
dentiary hearing, we denied the motion, finding that the 
search was incident to a lawful arrest based on probable 
cause and that neither the arrest nor the seizure was 
tainted by wiretaps. Our findings and conclusions were 
set forth in three opinions which are appended to our 
opinion in Simmons v. United States , 354 F. Supp. 1383 
(N.D.N.Y. 1973). A summary of those findings and con¬ 
clusions is necessary to put the present application in 
proper perspective. 

All the wiretaps challenged by the defendants 
upon the suppression hearing had been duly authorized 
under New York law (N.Y. Code Cr. Proc. §§ 14-825 (as 

of 1968) and all recordings and transcripts of all of 
the tapes were produced and delivered to the defendants 
and their counsel for selection of any which they deemed 
relevant. After thorough examination, the defendants 
selected only one, a wiretap on the telephone line of 
Beautee Trail Hair Stylists, Inc., which intercepted a 
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telephone conversation between Dalli and Simmons on Sep¬ 
tember 7, 1968 to the effect that they would meet at 7:00 
o'clock that evening. It then appeared from reports of 
the Federal Bureau of Narcotics and Dangerous Drugs (BNDD), 
also made available to defendants, that federal agents had 
observed the 7:00 o'clock meeting. 

All witnesses desired by the defendants were 
produced. The defendants called John T. O'Brien, tne 
BNDD agent in charge of the investigation of the defend¬ 
ants; his superior, George R. Halpin; Agent John W. Maltz, 
who observed a meeting between Dalli and Simmons on Sep¬ 
tember 7, 1968; and Lieutenant Charles Cassino of the 
New York state police, who was in charge of a parallel 
investigation of the defendants by the state police. 

Agent O'Brien testified that he did not learn 
any information from any wiretaps during the course of 
the federal investigation and that he had no knowledge 
of any wiretaps relating to the defendants by the New 
York state police until about two weeks before the sup¬ 
pression hearing (May 12, 1969). Halpin testified that 
the BNDD had not received any information from the state 
police learned as a result of wiretaps or otherwise which 
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led to the investigation and arrest of the defendants. 
Lieutenant Cassino of the state police testified that he 
did not reveal any information learned from state wire¬ 
taps to anyone connected with the BNDD. 

Despite exhaustive examination of all the wit¬ 
nesses. the defendants failed to establish any connection 
between any wiretap and surveillance of any defendant, or 
the observation of the defendants Dalli and Simmons at 
the 7:00 P.M. meeting, or, ultimately, the arrest and 
seizure of the narcotics. 

Following affirmance of their convictions, pe¬ 
titioner Dalli and his co-defendant Simmons raised the 
identical wiretap issue a second time, on November 16, 1972 
in petitions for post-conviction relief under 28 U.S.C. 

$ 2255, claiming that the prosecution knowingly used 
perjured testimony upon the suppression hearing in that 
Agent O'Brien's testimony that he was unaware of the 
state wiretaps until two weeks before the suppression 
hearing and that he did not learn any information from 
any wiretaps during the course of the federal investiga¬ 
tion was false. The claim at that time was based on an 
affidavit of former Lieutenant Charleb Cassino, who was 
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then confined to a federal penitentiary following his con¬ 
viction on January 27, 1972 in the United States District 
Court for the Southern District of New York on one count 
of interstate and foreign travel or transportation in aid 
of racketeering enterprises, in violation of 18 U.S.C. 5 
1952, and one count of conspiracy to commit the substan¬ 
tive offense, in violation of 18 U.S.C. § 371. See Uni^. 
ted States v. Cassino , 467 F.2d 610 (2d Cir. 1972). 


Much of Cassino's affidavit was a reiteration 
of the allegations and claims previously considered and 
rejected on the suppression hearing. ^We, therefore, re¬ 
fused to consider those claims again. However, as al¬ 
legedly new evidence, Cassino claimed that after the Sep 
tember 7 meeting between Dalli and Simmons, the state 


police tapped 


"telephone numbers presently unknown 
to me located at or near the resi¬ 
dence of Dalli. ... It was on 
these telephones that an arrange¬ 
ment was made between Simmons and 
Dalli to go to upstate New York 
on September 10, 1968. My best 
recollection is that that telephone 
conversation took place on Septem¬ 
ber 9, 1968 and was first heard by 
our office early in the morning 
hours of September 10, 1968. . . . 
Subsequent to May 1969, I learned 
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that it was a common practice during 
the course of this investigation for 
Investigator Kaynor /sic7 to take 
the tapes representing Ehe previous 
day’s eavesdropping and together 
with Agent John J. O'Brien of the 
Bureau of Narcotics and Dangerous 
Drugs, go to . . . /a cubicle de¬ 
signed for audition of recorded 
telephone conversation^/ and there 
review the tapes.... As far as 
the 10th itself is concerned, I 
received a call early in the morn¬ 
ing from Investigator Kaynor /sic7 
who told me of this probdie meet¬ 
ing and I ordered him to contact 
all necessary parties inmediately 
as to what we anticipated would 
occur. . . . Amongst those whom 
Investigator Kainor /sic7 was to 
contact were Agents of the Bureau 
of Narcotics and Dangerous Drugs. 
The investigation and surveillance 
of September 10, which resulted in 
the arrest of Dalli and Simmons, 
Pytel and Bordeau, came about as 
a result of the orders which I gave 
after receiving the information 
from Investigator Kainor J_ sic7 con¬ 
cerning the meeting between Dalli 
and Simmons." 


We denied the petitions without a hearing, find 
ing, among other things, that Cassino's allegations were 
indefinite, vague and conclusory and that, insofar as he 
sought to connect information by the stat?. police from 
wiretaps on unknown telephones to the arrest of peti¬ 
tioners and eizure of the narcotics by federal agents, 
his statements were hearsay too insubstantial to re ire 
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a hearing or to support the petition. 

The Court of Appeals agreed with our determ- 
4 

ination, and in an opinion by Judge Mansfield demon- 
strated the specific deficiencies and omissions of the 
Cassino affidavit. Thus, for example, the court noted 
that while Cassino stated that he "learned that it was 
a common practice ... for Investigator Kaynor [ot the 
New York State Police7 to take the tapes representing 
the previous day's eavesdropping and together with Agenu 
John J. O'Brien of the Bureau of Narcotics and Dangerous 
Drugs, to go to one of these rooms and review the tapes," 
he did "not say how or from whom he learned this;" that 
there was "no indication that the wiretaps or transcripts 
of them were in fact furnished to the federal officers: 
and that Cassino's averment that "telephone numbers 
presently unknown to me located at or near the residence 
of Dalli were tapped" was too indefinite to determine 
whether it was "based on hearsay or on Cassino'8 per¬ 
sonal knowledge. ..." 

Four months after the decision of the Court of 
Appeals, counsel for Dalli filed the present amended pe¬ 
tition incorporating the earlier petition and asserting 
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that "the deficiencies noted by the Court of Appeals are 
completely cured by the present petition." The petition 
contained two affidavits, one from Charles Cassino and 
the other from former BNDD Agent Dennis J. Hart. 

Cassino, curing the deficiencies, now remembered 
that Special Agent O'Brien had told him that he, O'Brien, 
was aware during the investigation of the state police 
wieretaps on the Beautee Trail Beauty Parlor and "that 
without the N. Y. S. P. wiretaps, the FBNDD would never 
had made /sic7 this case." Cassino also now swore that 
Investigator Kayner of the state police also told him 
that O'Brien was aware of the wiretaps. Special Agent 
Hart swore that Special Agents O’Brien and Halpin told 
him during the course of the investigation that the 
state police had a wiretap on the Beautee Trail: chat 
he, Hart, should not let the newer agents working on 
the surveillance know about these wiretaps; and that 
Investigator Kayner was passing information from the 
wiretap to the federal agents. 

The factual dispute created by these allega¬ 
tions of newly discovered evidence was, therefore, 
clearly focused. Did the federal agents in fact receive 
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information from the New York state police wiretaps? If 
so, were the wiretaps illegal, and,if found to be illegal 
to what extent did this information taint the federal in¬ 
vestigation? 

In order to resolve these issues and on con¬ 
sent of the government, we held an evidentiary hearing. 
Petitioners called witnesses seeking to establish their 
claim that the federal agents had been given information 
from the state police wiretap. After having observed 
the testimony of the witnesses at the hearing and hav¬ 
ing carefully and exhaustively reviewed the transcript 
of that hearing and the prior hearing and trial, we 
conclude that the petitioners have failed to establish 
their claim that the federal agents received any in¬ 
formation from the state police wiretaps. Thus, we 
do not reach the question of the legality of the state 
wiretap order and, consequently, the question of taint. 

The testimony presented at the hearing was 
in large part a repetition of the testimony presented 
during the pretrial suppression hearing and trial. We 
will review it, therefore, only to the extent that it 
pertains to the allegedly newly discovered evidence. 
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I. Cassino's Testimony 

Charles Cassino testified that in April 1968 
he was a Lieutenant with the New York State Police and 
in charge of a detail of state police narcotics investi¬ 
gators stationed at Wards Island, New York. Petitioner 
Dalli was the subject of one of Cassino's investigations 
and during the course of the Dalli investigation wire¬ 
taps were installed at Beautee Trail Hair Stylists, Inc. 
in Brooklyn and in two other locations. Cassino tes¬ 
tified that in August 1968 he told George Halpln, a 
BNDD supervisory agent, that "we were doing our thing" 
at the Beautee Trail. Cassino interpreted this state¬ 
ment to mean that he had told Halpin that the state po- 

6 

lice were using wiretaps. 

Cassino further testified that in May 1968 he 
assigned Investigators Kayner, Rock, Smith, Gross, Palumbo 
and others to work on the Dalli investigation, including 
manning the wiretaps. He testified that his investiga¬ 
tors were instructed to cooperate with federal agents 
but that he understood that the federal agents were to 
do only physical surveillance. He further testified that 
in August and September 1968 he had seen Agent O'Brien 
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with Investigator Kayner, and on an unspecified number 
of occasions he saw Agent O'Brien sitting in cubicles 
with Investigator Kayner. These cubicles, according to 
Cassino, were commonly used to transcribe tapes. How¬ 
ever, based on Cassino's prior testimony at the original 
suppression hearing categorically denying that any in 
formation from the wiretaps was ever given to the fed¬ 
eral agents, we must conclude that these observations, 
if they ever actually occurred, did not suggest to Cas¬ 
sino that O'Brien was being given information from the 

, 7 

wiretaps. 

Cassino also testified that in December 1971 
he had four conversations with Investigators Kayner and 
Mermel. During the course of several of these conversa¬ 
tions, Kayner is supposed to have told Cassino that not 
only O'Brien but others know about it," referring to the 
Beautee Trail wiretap. During cross-examination, it be¬ 
came apparent that these conversations were in the con¬ 
text of information Cassino was giving to Kayner and 
Mermel about corruption within the New York State Police, 
This occurred after Cassino's federal conviction and be¬ 
fore sentence. During the course of the third conversa¬ 
tion, Investigators Mermel and Kayner were concerned 
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about how information about this wiretap was "leaked" to 
Simnons* lawyer prior to the May 1969 suppression hear¬ 
ing. Cassino denied that he was the "leak" and said that 
Investigators Kayner and Mermel told him that they sus¬ 
pected Agent O’Brien. It should be noted that during 
cross-examination, Cassino, in describing the substance 
of these conversations, omitted any reference to Kayner's 
having told him that O'Brien knew of the wiretaps and 

added it only as an afterthought after completing his 

8 

description of the conversations. 

Cassino also testified that in January or Feb¬ 
ruary 1972, when he and Agent O'Brien were travelling 
together to Utica, New York to testify at the trial of 
co-defendant Stanley Simmons, O'Brien admitted to Cas¬ 
sino that he, O'Brien, "had known about the Beautee 
Trail wiretap since its inception." At 'he time of 
this conversation, Cassino had been convicted of con¬ 
spiracy and violation of interstate gamblins statutes. 
During this alleged conversation, O’Brien was under in¬ 
dictment for perjury. 

There are a number of factors which lead us to 
conclude that Cassino’s testimony as to this admission 
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by O'Brien is totally perjurious: Cassino's prior tes¬ 
timony; his demeanor as a witness; his tardiness in com¬ 
ing forward; his conviction which bears on both his cred¬ 
ibility as a witness and his motive to testify against 
the interests of the government; the convenient way in 
which he structures his present testimony to avoid cate¬ 
gorical contradiction of his prior testimony; and last, 
but not least, the utter absurdity of such a conversa¬ 
tion under the circumstances. It is utterly inconceiv¬ 
able to believe that Agent O'Brien, while under indict¬ 
ment for an unrelated perjury charge of which he was 
later acquitted, and knowing that Cassino had just been 
convicted and was facing a prison sentence, would admit 
to Cassino that he had committed perjury upon the sup¬ 
pression hearing and trial before this cpurt. 

Similarly, Cassino's testimony as to Investi¬ 
gator Kayner's statement that "not only O'Brien but 
others knew about it," is just as incredible. On cross- 
examination, it was not mentioned except as a gratuitous 
afterthought and was apparently a statement made in the 
context of a suspicion by Kayner that O'Brien had "leaked’ 
information to Simmons’ lawyer. In any event, for the 
reasons already stated, we reject Cassino's testimony to 
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the extent that it attempts to create some basis for find 
ing that O'Brien or any of the other federal agents had 
knowledge of the wiretaps in August and September 1968. 


Former BNDD Agent Dennis J. Hart testified that 
in August and September 1968, he was assigned.to work on 
the Dalli investigation. Special Agents Halpin and O'Brien 
were his supervisors. Hart described his work as mainly 
surveillance of the Beautee Trail. He testified that on 
August 21, 1968, he was told by O'Brien that the state 
police had a wiretap on the Beautee Trail and was instruc¬ 
ted not to tell the younger agents about it. He claimed 
to be able to place the date by referring to his notes, 

which in fact contain no reference to any such conversa- 
9 

tion. Hart then quickly changed his testimony to in¬ 
clude Agent Halpin in this conversation, and, shortly 
thereafter, testified that in fact O'Brien did not men¬ 
tion the state police during this August 21, 1968 con¬ 
versation but did so later during an August 28, 1968 
10 

conversation. 


Hart also testified that O'Brien gave him in 
formation from the wiretap to assist in surveillance. 
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According to Hart, on one occasion on September 6 or 7, 

1968, O'Brien told Hart and other agents: "Don't worry 

about anything. We will know when somebody is going to 
11 

move." Hart testified that on another occasion, he 
and other agents were assigned to conduct surveillance 
with the state police, but he could not remember the 
name of the trooper working with him; nor could he re¬ 
member ever seeing that trooper before or since. 

Hart testified that on September 7 or 8, 1968, 

he was conducting surveillance of Dalli's apartment in 

the Bronx and was told by O'Brien that there was a wire 

"in the apartment or around the apartment." Hart also 

testified that immediately prior to his testifying at 

Dalli's trial in May 1969, he was told by O'Brien in 

the presence of Investigator Kayner and Special Agents 

O'Neill, Finnerty and Mosher not to mention the wire- 
13 

tap. 

On cross-examination, it was revealed that 
Hart was discharged from federal service after he was 
indicted in the Eastern District of New York for ex¬ 
torting money from narcotics violators. Hart's first 
trial, in November 1970, resulted in a mistrial, and 
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the government finally dismissed the charges against him 

14 

during a second trial. It was only after his discharge 
from federal service, after his indictment, two trials 
and dismissal of the charges against him, that Hart 
first mentioned these facts concerning his knowledge of 
the wiretap. He gave this information to a private in¬ 
vestigator, employed by petitioner Dalli, in November 
1973 and signed an affidavit as to these facts on Janu¬ 
ary 24, 1974. Hart testified on cross-examination that 
he was paid a total of $1,300 by the investigator. How- 
ever, all payments were in cash so that no records of 
the exact amount actually exist. 

On cross-examination, as to Special Agent Hel¬ 
pin' s having told Hart not to mention the wiretap to any 
of the "junior agents," Hart was able to name only one 

agent who was junior to him, who had worked in the in- 
16 

vestigation. In fact. Hart was one of the least exper¬ 
ienced agents working on this case. 

We find Hart’s testimony, to the effect that 
Agents O'Brien and Halpir told him that they knew about 
the wiretaps and that he should not tell junior agents, 
comoletely perjurious. Similarly, we find his entire 
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testimony, to the extent that he or any of the other ag¬ 
ents received information from the state wiretaps, untrue. 
The factors leading to that conclusion include: Hart’s 
tardiness in coming forward; his failure to include any 
of these statements which he claimed he considered non- 
incriminatory in any contemporaneous reports; his motive 
to testify falsely because of his discharge from federal 
service and because of his apparent need for money which 
was paid to him in cash; his demeanor as a witness; and 
the logical inconsistency of telling Hart not to mention 
the wiretaps to junior agents when Hart was one of the 
most junior of the agents involved in the investigation. 

III. The Testimony of Rock and 
O'Neill and Kayner's Af- 
fidavit ___ 

Our findings as to the incredibility of the 
testimony of Cassino and Hart is reinforced by other 
testimony offered by petitioners during the hearing, 
that is, the testimony of State Police Investigator 
Alexander Rock and Special Agent John O'Neill and by 
the affidavit of State Police Investigator Edward Kayner. 

Investigator Rock was working under Cassino's 
command, and in August 1968 first became involved in the 
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investigation of the Beautee Trail when he was ordered 
by Cassino to obtain an order permitting a wiretap for 
the Beautee Trail. Rock testified that the information 
he included in the applying affidavit was based on his 
own observations, on information obtained from other 
state police investigators, and from discussions with 
Special Agent O'Brien and O'Brien's informant. Rock 
testified that as a general matter there was an exchange 
of informacijn between the state police and the BNDD on 
narcotics investigations. Rock further testified that 
he knew that BNDD agents were conducting an investiga¬ 
tion of Dalli which involved surveillance of the Beautee 
Trail, but that he did not know they were specifically 

v 

investigating the Beautee Trail. 

Rock also testified that he had some discus¬ 
sions with the federal agents concerning what they were 
doing but that he had been specifically instructed by 
Cassino not to give any information from any of the three 
wiretaps utilized in this investigation to anyone in the 
federal government. Rock testified that he g in fact gave 
no such information to the federal agents. 

Agent John O'Neill testified that he was one of 
the BNDD agents assigned to the Dalli case in August and 
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September 1968. Agent O’Neill could not recall O'Brien’s 
ever having told him about any upcoming events. O’Neill 
could not recall any statements which would suggest that 
O'Brien had seme advance notice of what would occur. 

State Police Investigator Edward W. Kayner, the 
individual who, according to Cassino and Hart, was turn¬ 
ing over to BNDD information from the wiretaps, submitted 
an affidavit as part of the government's original answer¬ 
ing papers. In that affidavit. Kayner swears that he did 
not turn over to Agent O’Brien or any other BNDD agent 
any information obtained from the wiretap. 

IV. Conclusion 

We find that the testimony of Cassino and Hart, 

to the effect that Special Agent O'Brien or any of the 

other federal agents received information from the state 

police wiretap, is incredible. We further find, based 

on the testimony of O'Brien, Halpin and Cassino at the 

original hearing in Hay 1969, the testimony of Rock and 

O'Neill at the recent hearing, and Kayner's affidavit, 

that the federal agents engaged in this investigation 

information 

did not receive any/iefamrsaxidranx from the state wiretaps. 


11 
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Accordingly, petitioners' application to va¬ 
cate their sentences is denied in all respects. 

So ordered. 

Dated: Auburn, N. Y. 

June A3 » 1975 

United States District Judge 
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FOOTNOTES 


That statute had been recently revised to meet the 
constitutional standards for •lwttcmU mm 1 !!**** 
taught by the Supreme Court in Katz v * MS^dS^tes. 
iqq°U S 347 (1967'>, and cases there cited. Thus, the 
UlrlnVs and renewals were strictly limitedto vire- 
taDDine telephones listed to Beautee Trail Hair Styl 
Js?s Inc? and to Ronald J. Carr and had been issued 
initially on August 5, 1968 by Mr. Justice Miles . 
McDonald of the Supreme Court of the State or New 
York Second Judicial District. Th e application for 
the warrants was supported by a detailed affidav 
which informed the Justice of the particular need 
for such wiretaps, the specific basis on which they 
5ere to proceed? And the precise intrusion which 
they would entail. 


There is no claim that the United States Attorney 
or his assistant knowingly used perjured testimony. 


Kaufman v. United States , 394 U.S 217, 227 n.8 
nq69)I ganders v. Uni t ed .States* 373 U.S. 1, 9 
nq63V. Thornton v. United States, 368 F.2d 824^ 
823 (D.CT Cir.~1966) (dissenting opinion of Wright, 

J.). ' 


Dalli v. United States , 491 F.2d 758 (2d Cir. 
1974). 


The burden of proof upon a hearing under 28 U.S.C. 
2255 is on the petitioner. Williams v. United 
States, 481 F.2d 339 (2d Cir.), cert denlMT^ 
U757”T010 (1973); Papalia v. United States , o33 F. 


§ 


-i- 







620 (2d Cir.)» cert, denied , 379 U.S. 838 (1964); 
Ca talano v. United States" ! 311 F.2d 186 (2d Cir. 
1962). Cf.," Tenders v. United States , supra . 


Hearing Transcript, p. 257-h (hereinafter "Tr."). 


Cassino admitted on cross-examination that he did 
not infer from these observations that Kayr.er was 

f iving O'Brien information from the wiretaps. Tr. 
27. See Also Tr. 257-1. 


Tr. 310-311. 


Tr. 12C-129, 186; Dalli Exhibit 10. 

Tr. 132-133. 

Tr. 134-135. 

Tr. 136-138. 

Tr. 139-140, 144. 

Tr. 187-188. 


Tr. 163-175, 177 








/ 


Tr. 189-192. 


This factor is particularly important with regard 
to Hart's testimony. Hart displayed a great deal of 
nervousness when he was questioned both on direct 
and cross-examination as to the statements made to 
him by O'Brien and Halpin and when he was questioned 
as to the money paid to him by petitioner Dalli s 
investigator. This included noticeable perspira¬ 
tion, a higher tone of voice, and fidgeting in the 
witness chair. All of this has even greater sig¬ 
nificance since Hart, as a former agent, had tes¬ 
tified before, and when questioned on less crucial 
subjects during his testimony on this hearing ap¬ 
peared psrfectly normal. 


Tr. j66, 425-426, 430-431, 508, 


Tr. 537-538, 541-542. 
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l il." :i« K Sal I'. I K'I i 

itSit and conspiracy convictinns. that hi' 

Stanley SIMMONS. lVtltinner. ha,i 1( ' iin!,<1 1101,1 !Wr, * 0,,|,l ‘ L 'lseth;it in¬ 

formation secured by state police from 
wiretaps mi unknown tMephones hau 
been conveyed to federal officers, lend¬ 
ing to arrest of defendants and seizure 
of narcotics from their automobile, was 
hearsay too unsubstantial to require 
hearing or to support applications for 
postconviction relief, especially where 
such hearsay was contradicted by, inter 
alia, sworn testimony of the former offi¬ 
cer at suppression hearing, papers sub¬ 
mitted by defendants in support of mo¬ 
tion to suppress, testimony of federal 
agents, and affidavit of official accused 
of revealing the information to federal 
officers. 28 U.S.C.A. § 2255; Code Cr. 
Proc.N.Y. §§ 814-825. 


UNITED STATES of America, 
Respondent. 

Ifurtlielmio DALLI, Petitioner, 


UNITED STATES of America 
Respondent. 

Nos, 72-CV-520, 72-CV-52J. 


United States District Cour 
N. D. New York. 

Feb. 22. 1973. 


Applications were made for postcon¬ 
viction relief. The District Court, 
MacMahon, J.. held, inter alia, that affi¬ 
davit ef former state police officer, cur¬ 
rently imprisoned on racketeering and 
conspiracy convictions, that he had 
learned from someone else that informa¬ 
tion secured by state police from wire¬ 
taps on unknown telephones had been 
conveyed ro federal officers, leading to 
arrest of defendants and seizure of nar- 
jtics from their automobile, was 
nearsay too unsubstantial to require 
hearing or to support applications for 
postconviction relief, especially where 
such hearsay was contradicted by, inter 
alia, sworn testimony of the former offi¬ 
cer at suppression hearing, papers sub¬ 
mitted by defendants in support of mo¬ 
tion to suppress, testimony of federal 
agents, and affidavit of official accused 
of revealing the information to federal 
officers. 

Application denied. 


3. Criminal Law C=394.6<5) 

A second hearing of motion to sup¬ 
press evidence is not warranted unless 
there is substantial and credible allega¬ 
tion of newly discovered evidence. 

4. Criminal Law C=997.1fi(3) 

Failure of defendants, at time of 
suppression hearing based on contention 
that arrest and search incident thereto 
resulted from certain state wiretaps, to 
seek evidence of wiretaps on their home 
telephones constituted lack of due dili¬ 
gence and inexcusable neglect, and in ab¬ 
sence of any showing of justifiable rea¬ 
son or previous inability to seek and ob¬ 
tain evidence of wiretaps on their home 
phones,' allegation that such a wiretap 
resulted in information which led to ar¬ 
rest and to seizure of narcotics did not 
warrant hearing or require postconvic¬ 
tion relief. 28 U.S.C.A. J 2255. 

5. Criminal Law C=>27S.4(1) 

A guilty pica, voluntarily and know¬ 
ingly made, constitutes a waiver of all 
nonjurisdictionnl defenses 3nd defects in 
proceedings up to that point. 

6. Criminal Law 0=273.4(2) 

Convict : on and sentence which fol¬ 
low a plea of guilty are based solely and 
entirely on the plea, and a defendant 
who pleads guilty, therefore, is foreclos¬ 
ed from attacking his conviction collat- 


1. Criminal Law C=>0S7.7 

Insofar as affidavit in support of 
application for postconviction relief re¬ 
hashed claims raised, considered and re¬ 
jected on the merits at suppression hear¬ 
ing, such claims could not be raised 
again on postconviction application. 28 
U.S.C.A. 5 2255. 

2. Criminal Law C=>997.15<4), 997.16(3) 

Affidavit of former state pclitc of¬ 
ficer, currently imprisoned on racketeer- 
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erallv on grounds of evidence resulting 
from illegal arrest or unlawful search 
and seizure. 28 U.S.C.A. $ 2255. 

1. Criminal Law 0213.4(2) 

Where defendant, fully aware of al¬ 
legations of illegal search and seizuve re¬ 
sulting from wiretap, and advised by 
counsel of his own choosing, elected to 
plead guilty to count carrying a maxi¬ 
mum sentence of ten years rather than 
risk conviction on counts for which eode- 
fendants had already received 20-year 
sentences, he thereby waived whatever 
rights he may otherwise have had to 
challenge his conviction in postconvic¬ 
tion proceedings on ground of said wire¬ 
tap. Fed.Rules Crim.Proc. rule 11, 18 
U.S.C.A.: 28 U 8.C.A. § 2255. 


Alan Scribner, New York City, for pe¬ 
titioner Simmons, 

Albert J. Krieger. New York City, for 
petitioner Dalli. 

James M Sullivan, Jr., U. S. Attv. 
for N. D. New York, for respondent; 
Paul V. French, Asst. U. S. Attv., Al¬ 
bany, N. Y., of counsel. 

OPINION 

MacMAHON, District Judge.* 

These are applications for post-convic¬ 
tion relief, brought under 28 U.S.C. $ 
2255, by two convicts now in federal 
custody. 

Petitioner Dalli was convicted by » 
jury, along with Thomas P.vtel. on May 
26, 1960, on one count of selling, receiv¬ 
ing. and concealing five kilograms (ap¬ 
proximately eleven pounds) of heroin, it. 
violation of 21 U.S.C. Si! 173 and 174, 
and or. one count of conspiracy to com¬ 
mit the substantive offense, in violation 
of 18 U.S.C. § "71. He was sentenced 
on dune 13. 1969 to twenty years impris 
onmeiit on each of the two counts, the 
sentences to run concurrently. 

Petitioner Simmon* jumped bail after 
the use had liven culled for trial in the 


midst of an evidentiary hearing on de¬ 
fendants' motion to suppress evidence on 
the ground that the seizure of the her¬ 
oin stemmed from wiretaps by the New 
York state police. He was apprehended 
two and a half years later, in November 
1971. and, upon hit plea of guilty to one 
substantive count of purchasing five kil¬ 
ograms of heroin. : n violation of 26 U. 
S.C. § 4704(a) and 18 U.S.C. $ 2. was 
sentenced on February 7, 1972 to ten 
years imprisonment and fined 320 , 000 . 

Petitioner Dalli’s conviction was af¬ 
firmed on appeal. United States v. Dal¬ 
li, 424 F.2d 45 (2d Cir.), cert, denied, 
400 U.S. 821, 91 S.Ct. 39. 27 L.Ed.2d 49 
(1970). The facts of the case are fully 
narrated in the opinion of the Court of 
Appeals and familiarity with that opin¬ 
ion is assumed. Suffice it to say here 
that both petitioners, residents of New 
York City, were arrested and five kilo¬ 
grams of pure heroin were seized from 
their automobile on September 10, 1968, 
while they were returning to New York 
on the New York thru way after pur¬ 
chasing the heroin from the Canadian 
defendants, Pytel and Bourdeau, whom 
they had met at the Holiday Inn in 
Plattsburgh, New York. 

Following the filing of the indictment 
in December 19G8, petitioners made a 
number of motions, one of which sought 
the suppression of certain evidence, in¬ 
cluding the five kilograms of heroin, on 
the ground that the evidence had been 
seized upon an illegal arrest. The claim 
that the arrest was illegal was grounded 
on an allegation that it resulted from 
tainted information learned from wire¬ 
taps by the New York state police. 

The motion to suppress was referred 
to the trial court, and when the case 
came on for trial on May 12, 1969, we 
granted a full evidentiary hearing. Fol¬ 
low ing the hearing, we denied the no¬ 
tion lo suppress n'ul found that the 
search was incident to a lawful arrest 
hided on probable ranse and that neither 
the aitv.d nor th»* reixtire was based or. 
t.ii'ovmat on taiu'rd by wiretaps. 0*r 


* Of flu* I.»Vri : v f York, »i;‘ 
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finding* and conclusion* vvciv set forth 
in three opinions, whiih wo npiviul to 
this opinion. Familiarity with the facts 
set forth in those opinions will be as¬ 
sumed. but some repetition is necessary 
to intelligible consideration of the issues 
raised here. 

All the wiretaps sought by the defend¬ 
ants upon the suppression hearing had 
been duly authorised under New York 
law (N.Y.Code Cr.Proc. ?.$ 814-825 (as 
of 1968)), which had been recently re¬ 
vised to meet the constitutional stand¬ 
ards for electronic surveillance taught 
by the Supreme Court in Katz v. United 
States. 389 U.S. 347. 88 S.Ct. 507. 19 L. 
Ed .2d 576 (1967). and cases cited there¬ 
in. Thus, the warrants and renewals 
were strctly limited to wiretapping tele¬ 
phones listed to Beautee Trail Hair Styl¬ 
ists, Inc. and to Ronald J. Carr and had 
been issued initially on August 5, 1968 
by Mr. Justice Miles F. McDonald of the 
Supreme Court of the State of New 
York. Second Judicial District. The ap¬ 
plication for the warrants was supported 
by a detailed affidavit which informed 
the Justice of the particular neeu for 
such w>retaps, the specific basis or 
which they were to proce 1, and the pre¬ 
cise intrusion which they would entail. 

All of the wiretaps, recordings, and 
transcripts thereof, along with the war¬ 
rants, renewals, and affidavits on which 
they were based, were produced upon the 
hearing and delivered to the defendants 
and their counsel for their inspection 
and selection of any wiretaps or other 
material which they regarded as rele¬ 
vant. After thorough examination of 
such materials by the defendant Dalli 
and his counsel, Richard I. Roscnkrani, 
Esq., the defendant Simmons and his 
counsel. Albert J. Krieger, Esq., now ap- 
f t* ing for Dalli, and Robert P. Wylie, 
counsel for the then absent defend¬ 
ant 1 tel, the defendants selected only 
„ •*< v. rttap which they believed to be of 
an, . clcvance. 

The relevant wiretap on the telephone 
line of Beautee Trail Hair Stylists. Inc. 


Iflivil' .v --- 

tween Dalli and Simmons on September 
7, 1968 to the effect that they would 
meet at 7:00 o’clock that evening. It 
then appeared from reports of the Fed¬ 
eral Bureau of Narcotics and Dangerous 
Drugs (“Federal Bureau of Narcotics”), 
also made available to defendants, that 
federal agents hud observed the 7:00 
o’clock meeting. 

All witnesses desired by the defend¬ 
ants were produced, and the defendants 
then called Agent John T. O’Brien of the 
Federal Bureau of Narcotics, in charge 
of the investigation of the defendants; 
his superior, George R. Halpin: Agent 
John W. Maltz, who actually made the 
observation of the meeting; and Lieu¬ 
tenant Charles Cassino of the Mew York 
state police, who \.as in charge •' a par¬ 
allel investigation of the defencants by 
the state police. Despite exhaustive ex¬ 
amination of all the witnesses, the de¬ 
fendants failed to establish any connec¬ 
tion between nny wiretap, surveillance 
of any defendant, the observation of the 
defendants Dalli and Simmons at the 
7:00 P.M. meeting, and, ultimately, the 
arrest and seizure of the narcotics. 

Agent O’Brien testified that he did 
not learn any information from any 
wiretaps during the course of the feder¬ 
al investigation and that he had no 
knowledge of any wiretaps relating to 
the defendants by the New York state 
police until about two weeks before -he 
suppression hearing (May 12, 1969). 
Halpin testified that the Federal Buieau 
of Narcotics had not received any infor¬ 
mation from the state police learned as a 
result of wiretaps or otherwise which 
led to the investigation and arrest of the 
defendants. Lieutenant Cassino of the 
state police testified that he did not re¬ 
veal any information learned from state 
wiretaps to anyone connected with the 
Federal Bureau of Narcotics. 

Petitioners Dalli and Simmons now 
claim that the prosecution* knowingly 
used perjured testimony upon the sup¬ 
pression hearing in that Agent O’Brien s 


•• Tlur** l'* no 
testimony. 
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testimony that he was unaware of the 
state wiretaps until two weeks bef ° l ® 
the suppression hearing and that he did 
not learo any information from any 
wiretaps du-ing the course of the feder 
al investigation was false. 

The claim is baned on an affidavit of 
now ex-Lieutenant Charles Cassino, who 
is presently confined u> a federal peni¬ 
tentiary following his conviction on one 
count of interstate and foreign travel or 
transportation in aid of racketeeung en 
terprises. in violation of 18 U.S.C. 5 
1952, and on one count of conspiracy o 
commit the substantive offense, in viola¬ 
tion of IS U.S.C. § 371, in the United 
States District Court for the Southern 
District of New York. 

[I] Much of Cassino’s affidavit is a 
rehash of the allegations, grounds, and 
claims raised, heard, argued, considered, 
and rejected on the merits on the sup¬ 
pression hearing. It would serve nei¬ 
ther the ends of justice nor any purpose 
whatever to reiterate the claims or to 
reconsider them here. Petitioners have, 
thus, had their day in court on thos^ 
claims and we have had “our say. 
They may not, therefore, raise the sane 
claims again. Kaufman v. t,n.ted 
States. 394 U.S. 217. 227 n. 8, 89 S.Ct. 
1068. 22 L.Ed.2d 227 (1969): Sanders 
v. United States, 373 U.S. 1, 8. 88 
S.Ct. 1063. 10 L.Ed.2d 148 (1963): 
Thornton v. United States. 125 U.S- 
App.D.C. 114. 353 F.2d 822. 833 (1966> 
(dissenting opinion of Wright. 3 .). 

As new matter, Cassino now avers 
that after the September 7 meeting be¬ 
tween Du’iii ar.d Simmons, the state po¬ 
lice tapped • telephone numbers presently 
unknown to me located nt or near the 

residence o: Dab.. was 

on these telephone* that an arrangement 
was mi.de between Simmons and Dalli to 
j-o to ups’&t -- New York on September 
to. UiGe. My best recollection is that 
that telephone conversation took place on 
Scnteml jr 1068 and wtii first heard 
by’.-ur of: .. early in the morning hours 
of k-pu-r . r If. 1968 . • • 

Si;’,- to May. 1909 I learned that 


it was a common practice during 
course of this investigation for Imv • 
gator Kuynor I sic] to take the la;-- 
representing the previous day’s «-.u- - 
dropping and together with Agent Job- 
J. O’Brien of the Bureau of N; re: 
and Dangerous Drugs, go to 
[a cubicle designed for audition 
recorded telephone conversations a; . 

there review the tapes.»• 

far as the 10th itself is concerned. I r- 
ceived a call early in the morning (r :-. 
Investigator Kaynor [aic] who told i, 
of this probable meeting and 1 order, 
him to contact all necessary parties in. 
mediately as to what we suspected a: 
what we anticipated would otc ,r 
. Amongst those ..hem In¬ 
vestigator Kainor t»‘c) was to conta.: 
were Agents of the Bureau of Narco: a- 
and Dangerous Druga. The investig. 
tior and surveillance of Septemla-r 1" 
which resulted in the arrest of Dali: at..: 
Simmons. Pytel and Bordeau. can, 
about as * result of the orders which . 
gave alter receiving the informal i -:. 
from Investigator Kainor [tic] concern 
ing the meeting between Dalli and Sin. 
mons." 

[2] Cassino’a averments arc not oid> 
indefinite, vague, and conclusory. U:: 
insofar as he seeks to connect inform., 
tion l-arned by the state police- from 
wiretaps on unknown telephones to u, 
arrest of the defendants and seizure 
narcotics from their automobile. h> 
sUtements arc blatant and inadm.s-,b • 
here. Plainly, information Utnnol - 
Cassino from someone else is henr»a- 
too unsubstantial to require a hearing : 
to support the instant application- 
This is especially so when the hearsay - 
contradicted net only by the files a'-u 
records of this case, consisting. am-'-*' 
other things, of the inconsistent sw-> 
testimony of Cassino, himself, u|K.n ■ 
suppression hearing and before he ha 
any motive to testify falsely, but a 
the papers submitted by defetidan - 
support of the previous motion to 
press, the papers submitted by the g- 
ernment in opposition to that mo¬ 
ths testimony of Agent O’Brien and - 


r 
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other federal agents who testified upon 
the suppression hearing, all the wiretaps 
there produced. all the documentary evi¬ 
dence there received, and by the earlier 
opinion.'* and findings of this court. Fi¬ 
nally. it is contradicted here by the affi¬ 
davit of Edward W. Kavner. the public 
official now accused by Cassino of re¬ 
vealing information learned from these 
unidentified wiretaps. Knyner’s affida¬ 
vit specifically and convincingly denies 
that any wiretaps existed other than 
those produced on the prior suppression 
hearing and emphatically denies that he 
related any information learned from 
any wiretaps either to Agent O’Brien or 
to anyone else connected with the Feder¬ 
al Bureau of Narcotics. See United 
States v. Catalano. 281 F.2d 184 (2d 
Cir.), cert, denied, 3G4 U.S. 845. 81 S.Ct. 
88. 5 L.Ed.2d 6D (19G0); United States 
v. Branch. 261 F.2d 530. 533 (2d Cir. 
1958) cert, denied. 359 U.S. 993, 79 S. 
Ct. 1125, 3 L.Ed.2d 981 (1959); United 
States v. Smith, 257 F.2d 432. 434 (2d 
Cir. 1958), cert, denied, 359 U.S 926. 79 
S.Ct. G09, 3 L.Ed.2d G29 (1959). 

The hearsay nature of Cassino’s attes¬ 
tations. his long silence, and his guarded 
averment that he learned about Investi¬ 
gator Kayner’s alleged revelations “sub¬ 
sequent to May, 19G9,” i. r., after Cassi¬ 
no testified upon the suppression hear¬ 
ing, convince us that these applications 
for a hearing and for habeas corpus 
should be denied. United States v. Mal¬ 
colm. 432 F.2d 809. 812 (2d Cir. 1970). 

[3] These applications, in reality, 
seek a second hearing of the def dants’ 
motion to suppress evidence. uch a 
hearing is not warranted unless there is 
a substantial and creditnblc allegation of 
newly discovered evidence. Townsend v. 
Sain. 372 U.S. 293, 313, 317, 83 S.Ct. 
745. 9 L.Ed.2d 770 (1963). No such 
showing is made here. 

[4] If there were other wiretaps at 
or near Dalli’s residence, whan led to 
the arrest and seizure, obviously they 
were in existence at the time of the ear¬ 
lier hearing and it would have been just 
as easy to seek and obtain them as it 


! ;v: t *(»?:;• 

was to seek and obtain wiretaps on the 
telephones of Bcuuun Trail llair Styl¬ 
ists. Inc. and Itonald .). Carr. Surely, 
the most logical places for petitioners to 
suspect wiretaps would be upon iheir 
home telephones. If petitioners bad ex¬ 
orcised duo diligence, such evidence, if it 
existed, would have been discovered and 
produced on the earlier hearing. Their 
failure even to seek such evidence can 
only be attributed to their inexcusable 
neglect. To find otherwise would only 
be to sanction needless piecemeal presen¬ 
tations of constitutional claims in the 
form of deliberate bypassing of orderly 
federal procedures. Petitioners make no 
showing of any justifiable reason or 
previous inability to seek and obtain 
such evidence if it existed. This failure 
alone would warrant denial of these ap- 
plialions. 

In addition to all of the foregoing rea¬ 
sons for denied of relief, there are still 
other reasons for denying Simmons' ap¬ 
plication. 

As noted earlier, petitioner Simmons 
jumped bail after the action had been 
called for trial on May 12, 1969 and 
while we were conducting the hearing to 
suppress evidence on the ground that it 
had been seized as a result of informa¬ 
tion learned from wiretaps by the state 
police. Both Simmons and his counsel. 
Albert J. Krieger, had inspected the 
tapes of all wiretaps produced before 
Simmons fled, and wc continued the 
hearing in Simmons’ absence. 

Some two and one-half years later. 
Simmons was apprehended and his case 
again came on for a jury trial before us, 
sitting by designation in the Northern 
District of New York, on February 7. 
1972. He appeared at the appointed 
time, represented still by Mr. Krieger. 
and moved orally for a preliminary hear¬ 
ing on his claim that "there was illegal 
wire tapping in which there was federal 
participation, or at least the wiretapping 
results were transmitted to federal au¬ 
thorities.” His counsel represented that 
he could establish more tlum just the 
wiretaps which had been presented upon 
the previous suppression hearing, that 
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he had information that there was at 
least one other wiretap on the Dalli tele¬ 
phone in the Bronx, that a wiretap was 
also installed at a public telephone at the 
same premises, that a conversation con¬ 
cerning the trip upstate was intercepted 
by state police and transmitted to feder¬ 
al officers, that the surveillance of Sep¬ 
tember 10, 1968 on the thruway and at 
the Holiday Inn in Plattsburgh took 
place because of illegal eavesdropping, 
and that there was also illegal eaves¬ 
dropping at the Holiday Inn in Platts¬ 
burgh. In short, Simmoni put forward 
the same vague allegations now made in 
the affidavit of ex-Lieutenant Cassino, 
who was present in court in response to 
a defense subpoena at the time of the 
oral motion to suppress. Mr. Krieger 
represented that Lieutenant Cassino 
"has had some personal problems of his 
own and is no longer with the State Po¬ 
lice, but he is here prepared to testify" 
and that accordingly the defendant Sim¬ 
mons would be prepared to proceed pre¬ 
liminarily with the wiretap hearing. 

We denied the application for a hear¬ 
ing without prejudice to a proper writ¬ 
ten application, supported by affidavits, 
although it appeared on oral argument 
that the defendant Simmons was quite 
clearly bound by our denial of the mo¬ 
tion to suppress evidence because he had 
waived his right to be present by ab¬ 
sconding during the herring. Diaz v. 
United States, 223 U.S. 442. 453-459, 32 
S.Ct. 250, 56 L.Ed. 500 (1912); United 
States v. Gradsky, 434 F.2d 880 (5th 
Cir. 1970), cert, denied sub nom. Rob¬ 
erts v. United States. 401 U.S. 925. 91 
S.Ct. 884. 27 L.Ed.2d 328 (1971c Unit¬ 
ed States v. Dalli, stepm, 424 F.2d at 48; 
Glouser v. United States, 296 F.2d S53 
(8th Cir. 1961). cert, denied, 369 U.S. 
825. 82 S.Ct. 84b, 7 L.Ed.2',1 789 (1962); 
Burley v. United States, 295 K.2d 317 
(10th Cir. 1961). We then proceeded to 
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Mr. Krieger advised that he had 
presented Simmons with a written ac¬ 
knowledgment of advic as to his consti¬ 
tutional rights and th Simmons was 
disposed to enter a plea of guilty to 
count five of the indictment, which al¬ 
leged a violation of 26 U.S.C. § 4704(a) 
and 18 U.S.C. S 2. That count carried a 
maximum penalty of ten years imprison¬ 
ment and a fine of $20,000. The de¬ 
fendant then, with the court's permis¬ 
sion, withdrew his plea of not guilty and 
offered to plead guilty to count five. 
Count five was read to the defendant 
and he pleaded guilty. 

The court then addressed Simmons 
personally, advised him of his constitu¬ 
tional rights, and interrogated him in 
full compliance with Rule 11, Fed.R. 
Crim.P. Simmons acknowledged that he 
was making his plea freely and voluntar¬ 
ily, after consultation with his counsel, 
with a full understanding of the nature 
of the charge and the consequences of 
his plea. He assured us that he was 
pleading guilty because he was guilty 
and for no other renson. We then elicit¬ 
ed a factual basis for his plea by his 
confession in open court that he went to 
Plattsburgh with Dalli on September 10, 
1968 and purchased five kilograms of 
heroin from Pytel and Bourdeau, and 
that he did so intentionally, with full 
knowledge that there was nj tax stamp 
on the package. 

The court alw elicited from Simmons' 
counsel, Mr. Krieger, that he had fully 
advised Simmons of his rights and of 
any defense that he might have and that 
he was satisfied that Simmons was 
pleading guilty to count five freely and 
voluntarily because he was guilty and 
for no other reason. We then accepted 
Simmons’ plea of guilty to count five 
and thereafter sentenced him to a term 
of tun years imprisonment and fined 

him $2m,0'.i0. 

[ 5, 61 It ts well .-ettled that a guilty 
plea voluntarily and knowingly made, 
constitutes a wain-. - of all non jurisdic¬ 
tional defenses and defects in prociTd- 
iti„* up to that point. Moore v. United 






States, 425 F.2d 1290 i5th Cir.), ,eit. 
denied, 400 U.S. MO. !U S.Ct. Hi. 27 I,. 
Ed.2d S3 <l*>70). The conviction ami 
sentence which follow a plea of guilty 
aiv based solely and entirely upon the 
plea and not upon any evidence which 
n;av have been acijuired by an unlawful 
search and seizure. A defendant wlm 
pleads guilty, therefore, is foreclosed 
from attacking hi.s conviction cullateialty 
under 28 U.S.C. § 2255 on grounds of an 
illegal arrest or unlawful search and sei¬ 
zure. Kaufman v. United States, supra-. 
Hoffman v. United States, 327 F.2d 481) 
(9th Cir. 1961); Smith v. United 
States, 296 F.2d 220 (6th Cir. 1961), 
cert, denied, 369 U.S. 876, 82 S.Ct. 1147, 
8 L.Ed.2d 279 (1962); United States v. 
Zavada, 291 F.2d 189, 191 (6th Cir. 
1961) ; Swepston v. United States, 289 
F.2d 166, 169 (8th Cir. 1961), cert, de¬ 
nied, 369 U.S. 812, 82 S.Ct. 689. 7 L.Ed. 
2d 612 (1962); United States v. Salza- 
no, 241 7 2d 849 (2d Cir. 1957). 
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use infornta- 
thnt u whs 


enfoivenn-nt officers may 
••on. assuming, my-i itthi, 
learned from unknown wiietaps by state 
officers in accordance with state law. 

Accordingly, the applications of the 
petitioners Dnlli and Simmons for vaca¬ 
tion of their convictions and sentences 
are in all respects denied. 

So ordered. 


APPENDIX A 


before 

Fed.R. 

seized 


-MacMAlION, District Judge. 

All four defendants moved 
trial, pursuant to Rule 41(e), 
Crim.P., to suppress evidence 
from them at the time of their arrests. 
The motions were referred to the trial 
judge. All defendants contend that the 
warrantless searches and arrests were 
without probable cause and, therefore, a 
violation of their Fourth Amendment 
rights. Following an c ensive eviden- 


[7] Wholly apart from the usual 
rule, it is plain here that the defendant 
Simmons, fully aware of the allegations 
now made by Cassino and advised by 
counsel of his own choosing of all de¬ 
fenses that he might have had, including 
the alleged other wiretapping now ad¬ 
vanced, elected to plead guilty to a tax 
count carrying a maximum prison sen¬ 
tence of ten years rather than risk im¬ 
minent conviction on the conspiracy and 
substantive counts cairying u maximum 
•wison sentence of twenty years, which 
nad already been imposed on his co-de¬ 
fendants after conviction by a jury. 
Thus, with full knowledge of all the 
facts, he made a free and intelligent 
choice to plead guilty and to abandon his 
claims of illegal arrest and unlawful 
search and seizure. We, therefore, find 
that he waived whatever rights he might 
otherwise have had to challenge hi.s con¬ 
viction on the grounds now asserted. 
Johnson v. Zerbst, 304 U.S. 458. 464, 58 
S.Ct. 1019, 82 L.Ed. 1461 (1938). 

In view of the above findings of fact 
and conclusions of law, we find it unnec¬ 
essary to decide whether the federal law 


tiary hearing, we denied the motions 
from the bench and stated that we would 
later make detailed findings of fact and 
conclusions of law. We now specify the 
findings of fact and conclusions of law 
supporting our decision. 

The question presented is whether the 
searches were incident to lawful arrests. 
The answer turns on whether the agents 
had probable cause "to support a belief 
• • • that . . . [the defend¬ 

ants were] engaged in criminal activity” 
at the time of the arrests. BecK v. 
Ohio, 79 U.S. 89, 95. 85 S Ct. 223, 228, 
13 L.Ed.2d 142 (1964). 

In determining probable cause, all the 
information in the agent's possession, 
his personal observations, information 
obtained from the Bureau of Narcotics’ 
records or from other agents, and infor¬ 
mation from informers of proven relia¬ 
bility must all be considered. Carroll v. 
United States, 267 U.S. 132, 161-162, 45 
S.Ct. 280, 69 L.Ed. 543 (1924); Jones v. 
United States. 106 U.S.App.D.C. 228, 
271 F.2d 494 (1959), cert, denied, 362 
U.S. 944, 80 S.Ct. 809, 4 L.Ed 2d 771 
< 10G0) ; United States v. Knncso, 252 
F.2d 220 (2d Cir. 1958). 
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We find that the agents of the Bureau 
of Narcotics, participating in the inves¬ 
tigation and surveillance leading to 
these arrests, were in constant intercom¬ 
munication with each other, and that the 
agents at the time of the arrests knew 
the following facts. 

Narcotics agents, on a tip from an in¬ 
former of known reliability, McCray v. 
Illinois. 386 U.S. 300, 87 S.Ct. 1056. 18 
L.Ed.2d 62 (1967), that there was traf¬ 
ficking in narcotics at the Beautee Trail 
Beauty Parlor in Brooklyn, New York, 
put the place under surveillance in Au¬ 
gust 1968. 

Dalli, one of the defendants, was ob¬ 
served entering and leaving the Beauty 
Parlor on a number of occasions. 
Records of the New York Telephone 
Company showed that Dalli, from May 
20 to August 4, 1968, had placed a num¬ 
ber of telephone calls to the phone num¬ 
ber of Thomas Pytel. Pytel lived in 
Montreal and was known by the Canadi¬ 
an police to be associated with persons 
engaged in smuggling heroin, particular¬ 
ly with Giuseppe Cotroni, a well-known 
Canadian source of supply for the Amer¬ 
ican narcotics market. See United 
States v. Bentvena, 319 F.2d 916, 921- 
926 (2d Cir.), cert, denied, 375 U.S. 940, 
84 S.Ct. 345, 11 L.Ed.2d 271 (1963). It 
is a matter of general knowledge among 
those • familiar with the importation of 
narcotics into the United States, and we 
judicially notice the fact, that large 
amounts of heroin are transported from 
Montreal to New York City along the 
Northway-New York Thruway route. 
C/., Carroll v. United States, supra, 267 
U.S. at 170, 45 S.Ct. 280. 

Dalli was placed under continuous sur¬ 
veillance. In early September 1968, Dal¬ 
li was observed in Brooklyn meeting 
with Stanley Simmons, a man known to 
the Bureau as a suspected heroin sup¬ 
plier A few days later, on September 
10, Dalli once again met Simmons and 
they proceeded in a 1967 Cadillac to 
drive north on the New York Thruway. 
Narcotics agents were in close pursuit. 

The Cadillac pulled into the parking 
l«t of the Holiday Inn motel in Platts¬ 


burgh, New York, at 3:30 P.M. on Sep¬ 
tember 10. Simmons and Dalli got out 
of the car and entered the motel. They 
were overheard at the desk using a ficti¬ 
tious name, “Forbes,” and were given 
Room 243. The agents placed the entire ,■ 
area under surveillance and exchanged 
information regarding the movements of 
Dalli and Simmons, and later Pytel and 
Bourdeau, by using car radios and walk¬ 
ie-talkies. 

Simmons and Dalli rimained in their 
rooms until 7.00 P.M., when Simmons 
came into the lot, took a blue suitcase 
out of the Cadillac and carried it into 
the motel. 

Approximately half an hour later, at 
7:30 P.M., Pytel drove his Buick auto¬ 
mobile beat ing Quebec license plates into 
the parking lot and pulled next to a 1964 
Chevrolet convertible occupied by Bour¬ 
deau. At the same time, Dalli and Sim¬ 
mons came out of the Holiday Inn and 
began walking around the parking lot, . 
looking into car windows and very care¬ 
fully “casing” the surrounding area. 
After ten minutes of this, they re-en¬ 
tered the motel. 

Bourdeau then pulled away and drove 
to the Howard Johnson’s Motor Lodge, 
situated a short distance from the Holi-. 
day Inn. Bourdeau was observed leav¬ 
ing the Howard Johnson’s parking lot 
carrying a black auitcaae. He returned 
to the Holiday Inn parking lot and hand¬ 
ed Pyte. the black auitcaae. Pytel, in 
turn, carried the suitcase into the motel, 
where he observed entering, and lat¬ 
er waving from the window of Room 
243. Bourdeau then circled the lot 
twice, left his car, entered the motel, re¬ 
mained inside for no more than a min¬ 
ute, and returned to his car. 

A short while later, Pytel left Hobday 
Inn carrying something hidden under a 
raincoat which he carried over his arir. 

He walked over and sat in Bourdeau * 
cur. Pytel was observed handing Bour¬ 
deau something that appeared to 1 ' 
money which he had taken out of •* 
brown, taper bag. Bourdeau proceed' . 
to truin', the money. When Be t. •■•o • 
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Accordingly, the defendants’ motions 
to suppress the evidence seized at the 
time of their arrests is denied. 

So ordered. 

Dated: May 19, 1969. 

APPENDIX B 

transcript OF ORAL OPINION OF 
THE COURT. DELIVERED ON 
MAY 20, 1969 UPON THE CON¬ 
CLUSION OF THE HEARING TO 
SUPPRESS EVIDENCE. [SEE 
TRIAL TRANSCRIPT, pp. 279- 
282.] 

THE COURT: I deny the motion to 
suppress evidence on a finding that 
there is no showing that there was any 
evidence obtained by the Federal govern¬ 
ment as a result of electronic surveil¬ 
lance or wiretaps of any communication, 
of any such tainted evidence from the 
State Police that did have some wiretaps 
to any officer or agent of the Federal 
government. At most, the evidence 
shows only that the State and Federal 
authorities, specifically the New York 
State office of the Bureau of Narcotics 
and the New York office of the State 
Police were investigating—were engaged 
in a joint investigation of a murder, of 
two murders, a double murder, Tumina- 
ro and Gangi, both of whom were known 
to be traffickers in narcotics. There is 
no showing at all that any evidence or 
any leads to relevant evidence relating 
to this case or the investigation of this 
case were derived from such tainted 
sources, if they be tainted. 

On the contrary, the evidence shows 
that long before this double murder, 
long before any joint efforts of the Bu¬ 
reau of Narcotics and the State Police 
relecant to those murders were even un¬ 
dertaken, the Federal Bureau of Narcot¬ 
ics did have the Rcautec Trail beauty 
parlor under investigation, under sur¬ 
veillance, and had seen the defendant 
Dalli frequenting the place; that they 
did so on a tip from an informer; that 
they had also obtain'd independently of 
;.;>>■ information from the State Police 
linings of telephone tolls by Dalii to l’y- 


tel in Montreal; that they knew from 
their own records that Pytel was a 
known associate of people suspected of 
dealing in narcotics by the Montreal po¬ 
lice. They also knew that the Thruway 
was the favorite pipeline, as many cases 
in the books will reveal, for the importa¬ 
tion of narcotics from Montreal to New 
York. 

The surveillance of the Beautee Trail 
seems to me to have been independently 
based on the facts known to the Bureau 
from untainted sources developed inde¬ 
pendently of any cooperation with the 
State Police. 

I therefore find that there is no evi¬ 
dence shown here in this hearing, de¬ 
spite exhaustive inquiry by counsel for 
the defense, of any tainted source of any 
evidence. 

These will suffice for my findings at 
the present, and the Court may on more 
thorough review of the evidence make 
further and more detailed findings, once 
the Court is in possession of the tran¬ 
script. 

I am confident, however, that such de¬ 
tails would only further support my con¬ 
clusion that there was no tainted evi¬ 
dence obtained here by the Federal au¬ 
thorities. 

There is also a question whether even 
if it were, whether the State wiretap 
may have been perfectly legal. We may 
not even reach that question, however. 

Well now, proceed. 

I deny the motion to suppress. 

APPENDIX C 

MacMAHON, District Judge. 

Defendants Dalli and Pytel moved, 
pursuant to Rule ‘11(e), Fed.R.Crim.P.. 
to suppress evidence allegedly obtained 
from illegal wiretaps. During the trial 
and fallowing an evidentiary hearing, we 
denied the motion am! stated that v.» 
would later make more detailed findings 
of fact and conclusion-- of law. V>'e now 
specify the findings of fact and conclu¬ 
sions oi lav. supporting our decision 


J 








SIMMONS v. UNITED STATES 

( l- X-K- ' ' 


The Bureau of Narcotics and Danger- •>! 
ous Drugs, the federal agency in chaigc ^ 
of the investigation that led to the a ^ 
rests of these defendants, conducted . ^ 

electronic or wire interceptions of_. . 

kind. The New York SUte Po ice h | 

ever, admitted having conducted wire 
taps of the telephones located at the 
Beautee Trail Eeauty Parlor ,n 
lvn New York. They also admitted that » 
some of the intercepted conversation* 
might have involved the defendants Dali. ^ 
and Simmons. 

Pursuant to our direction, the New n 
York State Police, on May 12. 
umd «.r to th. defense .1! eecnrd. « 
and transcripts of wiretaps mvoK T 

the beauty parlor’s telephones. Counsel 
for all four defendants, and the defend- ^ 
ants Dali i and Simmons tnern! \ oUe *’ c „ d 
haustively searched these cecords and se 
lected a number of tapes of ^nu ’ 
tions which they claimed involved them. „ 
After a one-week interruption due to t 
Simmons’ flight and Pytel’a inability to 
cross the Canadian border without piop t 
cr authorization, on May 19, 196-. “ 1 

and Pytel, the present movants, alorn, 
with their respective counsel, listened ° 
all the tapes which they had requested. 
After listening to all cf them, they se¬ 
lected only one tape which they clam 
was related to the Bureau of Narcotics 
investigation in this case. 

The tape selected was the interception 
of . conversation between Simmons and 
Dalli on September 7. 1968. m wh.c 
they agreed to meet in B.ooklyn at 7.00 
P.M. on that same day. Tney met a the 
appointed time and were observed b> he 
agents. The defense ..a.ms hat the 
State p oli;e informed the agents in a 
vance of the proposed meeting and tha 
the agents’ surveillance of the ™ ee ; in « 
and any evidence obtained thereby 
Uinted by the wiretap. 

The agents also observed Dalli’s arriv¬ 
al at Kennedy Airport on September ^ 
,968 The defendants claim that the 
agents received information in advance 


„f the meeting from the State Policy 
\s te this claim, however, defendants 
point to no intercepted conversation 
which contained the slightest hint of 
Haiti's expected arrival or any £ ht I '* 
formation which would lead the State 
Police to know that Dalli would aruve at 
the airport on September 6.1 ^9b8 ^ ^ 
other time We. therefore ^^that no 
such information taints the agents ob 
serrations of Dalli's arrival. 

The New York State Police and the 
Bureau of Narcotics were conducting si¬ 
multaneous but separate and ' nde P el !^ 
ent investigations that happened t 

volve the Beautee Trail Beauty Pal »or. 
The State Police was investigating the 
Tuminaro-Ganr double murder, and the 
Bureau of Narcotics an mformer’. UP 

that the beauty parlor was a front fo 

drug traffic. 

All witnesses requested by the defen - 
ants were produced. The agents called 
, by the defense, as well as Lieutenant 
. cassino of the New York State Police 

- testified that no information concernmg 
i these defendants. either obtained 
! trough Wiretaps or any other means 
o was communicated by the 

I. State Police to the Bureau ofNarcotic.^ 

- The only communication between the 
r, two agencies was a routine liaison mecU 

- 

Id nLmbefo/othei'matters- the ^current 
:h investigation of the beauty parlor there 

S 

ld . This one and only contact 

£t fore the September 7 conversation be 

ng tween Simmons and Dalli. 


There is no evidence that the agents’ 
surveillance of either Dalli’s arrival on 
September 5 or the Dalli-Simmon. meet¬ 
ing on September 7 was based on infer 
motion obtained from the Ncvv Yor 
State Police.' On the other hand, there 


agents recei'eu ..— „ r . 

, lVt * v. Be«vc. 319 K’-M 0.0. 0« <« C,,. reel. -M. v.. 

843.11 IWilNl (19H31. 
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is A great deal of evidence offering a 
plausible explanation, other than wiretap 
information, for the agents’ presence at 
the two incidents. 

The Bureau had been conducting a 
surveillance of the beauty parlor since 
May 1968 because of a tip from an in 
former of known reliability that the 
place was being used for the sale of nar¬ 
cotics. The agent'} observed Dalli fre¬ 
quenting the beauty parlor, and a check 
of his telephone toil slips disclosed that 
he had made telephone calls to a Canadi¬ 
an, Thomas Pytel, a man known to the 
Canadian police as an associate af the 
Cotroni mob, notorious narcotict deal¬ 
ers operating in Montreal.* 

The Bureau placed Dalli under sur¬ 
veillance. When he left the United 
States in late August 1968, the agents 
kept a watch on his house and w dd of¬ 
ten follow his wife. Thissurvei'. •> ■ of 
Dalli’s wife, and not informatior f om 
the State Police, led the agents to Ken¬ 
nedy Airport on September 5, where j 
they observed Dalli's arrival. 

The agents were similarly, led to the 
September 7 Simnu. .vDalli meeting be¬ 
cause of the twenty-four hour surveil¬ 
lance of Dalli which began immediately 
upon his arrival on September 5. 

The Fourth Amendment “excludes evi¬ 
dence obtained from or as a consequence 
of lawless official acts, not evidence ob¬ 
tained from an ‘independent source'.’’ * 
We find that the agents’ observations on 
the two occasions pointed to by the de¬ 
fense. and in fact on all other occasions 
relevant to this case, were the prod¬ 
uct of their own independent investi¬ 
gation and surveillance and were in no 
way based on or tainted by information 
obtained, directly or indirectly, from 
State Police wiretaps or a.iy other il¬ 
legal means. 

We. therefore, conclude that there is 
no violation of the defendants’ rights 


iU"S v. ItcKt IV1IU. »«/>/«, tun 

! -wn. 


under the Fourth Amendment or 
the Federal Communications Act. 

Since we have decided that the y^.. 
Police wiretap information was r.,-t 4 ., 
closed to the Bureau and does not 
tute evidence or a link in the chan •' 
evidence, it is unnecessary for us to i*- 
cide the legality of the wiretaps 0 = 4 ,- 
the new state and federal standards 
Accordingly, uefendants’ motion •_ 
suppress is denied. 

So ordered. 

Dated: June 13. 1969. 


t*k.l**t Slut*’ . !*{«•”> I .S. ’J'm, 

♦"t f»:u, r*u. :» .v»* 

- .■.-rfli./fli** ***» 
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Barthelmio DALLI, Appellant, 
v. 

UNITED STATES of America, 
Appellee. 

No. 47, Docket 73-153C. 

United States Court of Appeals, 
Second Circuit. 

Argued Oct. 24, 1973. 

Decided Jan. 14, 1974. 

Petition for postconviction relief 
filed after conviction of selling, receiv¬ 
ing and concealing heroin. The United 
States District Court for the Northern 
District of New York, Lloyd F. Mac- 
Mahon, J.. denicl the petition without a 
hearing, 354 F.Supp. 1383, and petition¬ 
er appealed. The Court of Appeals, 
Mansfield, Circuit Judge, held that the 
trial court had not abused its discretion 
in dismissing the petition when the affi- 
ov.it upon which it was based consisted 
mostly of evidence already received and 
cor sidcred in a prior suppression hear¬ 
ing and where the alleged "newly discov¬ 
ered" evidence contained in the affidavit 
was vague, indefinite, conclua©ry and 
marbled with hearsay. 

Affirmed. 

1. ( ritniual I.aw UD7.1 «(11 

Court i> within discretion in deny¬ 
ing petition tor imstco.ivkUw relief 
when .'.ipporlir.g aifidavit in insuffi¬ 


cient on its face to warrant hearing. 28 
U.S.C.A. $ 2255. 

2. Criminal Law <5=997.16(2} 

In making threshold determination 
whether to grant hearing on petition for 
pjstconviction relief, court looks primar¬ 
ily to affidavit or other evidence prof¬ 
fered in support of application in order 
to determine whether, if evidence should 
be offered at hearing, it would be ad¬ 
missible proof entitling petitioner to re¬ 
lief. 28 U.S.C.A. | 2255. 

3. Criminal Law <5=997.16(21 

Mere generalities or hearsay state¬ 
ments will not normally entitle applicant 
to hearing on petition for postconvietion 
relief since such hearsay would be inad¬ 
missible at hearing itself, and petitioner 
must instead set forth specific facts 
which he ia in position to establish by 
competent evidence. 28 U.S.C.A. $ 2255. 

4. Criminal Law <5=997.16(21 

Where petitioner for postconviction 
relief has already had full evidentiary 
hearing upon the same claim and seeks 
amther hearing on grounds of newly 
discovered evidence, greater apecificity 
is rcqu : ed than if no hearing had been 
held, itu U.S.C.A. § 2255. 

5. Criminal Law 0997.16(3) 

Trial court did not abuse discret : on 
in dismissing petition for postconviction 
relief without hearing where affidavit 
in support of petition, which alleged 
that petitioner's conviction of selling, re¬ 
ceiving and concealing heroin had been 
obtained through use of illegal wiretaps, 
was vague, indefinite, conclusory and 
marbled with hearsay, and where most 
of evidence alluded to in affidavit had 
n!ready been presented at prior suppres¬ 
sion hearing. 18 U.S.C.A. 371, 1952: 
23 U.S.C.A. S 2255: Narcotic Drugs Im¬ 
port and Export Act, § 2(b d, f). 42 
Stat. 595 as amended. 

fi. Criminal Law <5=997. l.i< 1) 

Although opposing affidavits from 
government cannot be deemed part of 
records and files of case for puvpu.iC of 
showing that petitioner is not entitled in 
IswUmui ivt ion relief, they may be con- 
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l ilt «» |!.| 

sidered in assessing sufficiency of peti¬ 
tioner's supporting affidavit. 28 (J S.C. 
A. 5 2255. 

7. Criminal Law C=997.lf>(7) 

Although fact that former policv- 
m-in'a conviction of aiding racketeering 
enterprise and policeman’s long silence 
on wiretapping allegedly leading to peti¬ 
tioner's conviction of selling, receiving 
and concealing heroin would not, stand¬ 
ing alone, justify denial of hearing on 
petition for postconviction relief, trial 
court was entitled to take those circum¬ 
stances into consideration in deciding 
whether evidence requiring hearing had 
been stated in affidavit in support of 
petition. 28 U.S.C.A. § 2255. 


Albert J. Krieg. * New York City 
(Alan Scribner, New lork City, of coun¬ 
sel), for appellant. 

Paul V. French, Asst. U. S. Atty. 
(James 51. Sullivan, Jr., U. S. Atty., N. 
D. N- Y., Syracuse, N. Y., of counsel), 
for appellee.' 

Before SMITH, MANSFIELD and 
OAKES, Circuit Judges. 

MANSFIELD, Circuit Judge: 

After a jury trial before Judge 
MacMahon Barthelmio Dalli was on May 
26, 1969, convicted of selling, receiving 
and concealing heroin, 21 U.S.C. || 173 
and 174, ar.d of conapiracy to commit 
the same, 18 U.S.C. § 371. He was sen¬ 
tenced to concurrent terms of 20 years 
on each of two counts. The conviction 
was affirmed by this court United 
States v. Dalli, 424 F.2d 45 (2d Cir.). 
cert, denied. 400 U.S, 821, 91 3.Ct. 39, 

27 L.Ed.2d 49 (1970). In November 
1972 Dalli filed a petition pursuant to 

28 U.S.C. $ 2255 alleging that the evi¬ 
dence admitted at hit trial was tainted 
by illegal wiretap activities of toe New 
York ■( te police. In support of his pe¬ 
tition Dalli introduced an affidavit from 
a former New York state police lieuten¬ 


ant who had supervised the alleged wire¬ 
tapping. On the basis of the motion pa¬ 
pers and the files and records of the 
case. Judge MacMahon denied the mo¬ 
tion without a hearing. In view of the 
deficiencies of the supporting affidavit 
Wf affirm. 

Appellant's § 2255 petition seeks in 
effect to reopen an issue raised and re¬ 
solved against him after a pretrial sup¬ 
pression hearing in May 1969. Prior to 
appellant’s trnl a full evidentiary hear¬ 
ing was held to determine whether his 
arrest and the heroin found in his pos¬ 
session at the time of arrest were the 
fruits of an allegedly illegal state wire¬ 
tap. The federal government main¬ 
tained that its investigation and arrest 
of the appellant were independent of any 
state investigation or wiretap. Federal 
agents testified that their interest in ap¬ 
pellant was sparked by his frequent vis¬ 
its to the Beauty Trail Hair Parlor, re¬ 
putedly an emporium for narcotics, lo¬ 
cated in Brooklyn. Their observations 
prompted them to check appellant’s tele¬ 
phone record, which disclosed several 
calls to Thomas Pytel, a man suspected 
by Canadian authorities to be traffick¬ 
ing in narcotics. Further surveillance 
of appellant revealed a meeting on Sep¬ 
tember 7, 1968, between appellant and 
Stanley Simmons, likewise a suspected 
dealer in narcotics. Several days later 
federal agents followed appellant and 
Simmons to a Plattsburg, New York, 
motel where the two met with Pytel and 
a Canadian associate to transact some 
business in narcotics. Dalli and Sim¬ 
mons were arrested shortly aiter leaving 
the motel with 11 pounds of heroin in 
their possession. 

At the 1969 pretrial suppression hear¬ 
ing it was disclosed that the New York 
state police had, pursuant to a New 
York state court order, been wiretapping 
the Beauty Trail Hair Farlor during 
August and September 1968. 1 The gov¬ 
ernment produced the wiretaps and tran¬ 
scripts thereof for inspection by appel- 


I. As |>art of the same effort the home telephone cf HooaM Carr, o»u«r ot the leami parlor. 
«oi tapped. • ■ 
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lant. Dalli and his co-defendants seized 
upon only one call as evidence of. tai”t. 
The call was between Dalli and Sim¬ 
mons, made from the telephone at the 
Beauty Trail Hair Parlor, in which the 
two agreed to meet on the evening of 
September 7, 1968. This was the meet¬ 
ing watched by the federal agents, 
which occurred several days prior to 
Dalli’s arrest. The agents, however, tes¬ 
tified that they had received no infor¬ 
mation concerning the September 7th 
meeting from the state police, that their 
knowledge of the meeting and their ulti¬ 
mate arrest of appellant resulted solely 
from their 24-hour surveillance of appel¬ 
lant, and that they did not learn of the 
wiretaps until much later, shortly before 
the 1969 hearing. Supporting their ver¬ 
sion of the case was the testimony of 
Charles Cassinc, then a New \ork state 
police lieutenant >n charge of the Beauty 
Trail Hair Parlor wiretaps. Cassino 
testified that he had passed no wiretap 
information to the federal agents; in¬ 
deed. he professed ignorance of the fact 
that Dalli had spoken with Simmons on 
an intercepted call. On the basis of this 
testimony the district court concluded 
that the federal investigation and arrest 
of Dalli stood untainted by the state 
wiretap activities. Thereupon Dalli was 
tried and convicted. 

Thrte a .d one half years after his 
con- iction Dalli sought by the present § 
2255 petition to overturn the earlier 
finding that his conviction was untaint¬ 
ed. or at least to re-argue its merits, 
largely on the basis of an affidavit from 
former lieutenant Cassino* Judge 
Mac Mahon, who had presided s-.t the 
1969 suppression hearing and trial, dis¬ 
missed the present petition without an 
evidentiary hearing. Appellant heie 
urge* that it was error to have denied 
him a hearing 1 . Wc disagree 

'1 i'< As a recent pronouncement in- 
diec.tis. this court cake* h din view of 


any summary rejection of a petition for 
postconviction relief when supported by 
a "sufficient affidavit.” See Taylor v. 
United States, 487 F.2d 307 (2d Cir. 
Nev. 14, 1973). But we have, consist¬ 
ently with that pronouncement, recog¬ 
nized that a judge is well within his dis- 
cretion in denying s petition when the 
supporting affidavit is insufficient on 
its face to warrant a hearing. See Ac- 
oardi v. United States. 379 F.2d 312 (2d 
Cir. 1967); Mirra v. United States, 379 
F.2d 782 (2d Cir. 1967). Section 2255 
requires a hearing to resolve disputed 
issues of fact "unless the motion and the 
files and records of the case conclusively 
show that the prisoner is entitled to no 
relief." Soe Fontaine v. United States, 
411 U S. 213, 215, 93 S.Ct. 1461. 1462, 
36 L.Ed.2d 169 (1973). In making that 
threshold determination the court looks 
primarily to the affidavit or other evi¬ 
dence proffered in support of the appli¬ 
cation in order to determine whether, if 
the evidence should be offered at s hear¬ 
ing, it would be admissible proof enti¬ 
tling the petitioner to relief. Mere gen¬ 
eralities or hearsay statements will not 
normally entitle the applicant to a 
hearing, D’Ercole v. United States, 361 
F.2d 211. 212 (2d Cir.), cert, denied, 385 
U.S. 895. 87 S.Ct. 610. 17 L.Ed.2d 454 
(1966) rehearing denied, 385 U.S. 1032. 
87 S.Ct. 758, 17 L.Ed.2d 680 (1987); 
United States v. Catalano, 281 F.2d 184 
(2d Cir.), cert, denied, 364 U.S. 845, 81 
S.Ct. 88, 5 L.Ed.2d 69 (1960); Parou- 
tian v. United States, 395 F.2d 673, 674 
(2d Cir. 1968), cert, denied, 393 U.S. 
1058, 89 S.Ct. 700, 21 L.Ed.2d 70) 
(1969): Holland v. United States, 406 
F.2d 213, 216 (5th Cir. 1909): Barnett 
v. United States, 439 F.2d SOt, 802 (6th 
Cir. 1971), since such hearsay would be 
inadmissible at the hearing itself. Unit¬ 
ed State* v. Pisciottn. 199 F.Cd 603, 607 
(2d Cir. 1952); Brady v. United States. 
.104 F.2d 601, 602 ( 10 th Cir. 1968 ). 
affd . 397 l.’.S. ■'<2. 90 S.Ct. 1 riiT., 25 L. 
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v ., 0( j 7 j 7 y 19701. The petitioner must 
"Werth specific facts which he is in « 
'.V-ition to establish liy competent evi- 
;,J 0 . Machibrodn v. United States. 

I s U.S. -187, 495-196, 82 S.t.'t. 510, 7 
. rjpd 47:1 (1062). Furthermore, 

• hero the petitioner has already had a 
•• [a cvidenMary hearing upon the same 
’i..j m and reeks another hearing oi. 
o'n.jnds of newly discovered evidence. 
*. r ,. a ter specificity is required than if no 
hearing had been held, in order to avoid 
relitigation of issues on the basis of 
proof already deemed insufficient. 

( 5 ) Applying these principles, we 
are satisfied that the Cassino affidavit, 
fchich is the crux of the petition, failed 
to meet this threshold of sufficiency. 
Most of the affidavit is devoted to evi¬ 
dence already received and considered at 
the 1969 suppression hearing. When it 
comes to the key "newly discovered’’ evi¬ 
dence offered to support the renewed 
claim that the federal arrest and Seizure 
was tainted by the state wiretap Cassi- 
no’s averments are not only vague, in¬ 
definite and conclusory but marbled 
with hearsay. Thus Cassino states that 
"[subsequent to May, 1969, / framed 
that it was a common practice during 
the course of this investigation for In¬ 
vestigator Kaynor [of the New York 
slate police] to take the tapes represent¬ 
ing the previous day’s eavesdropping 
and together with Agent John J. 
O'Brien of the Bureau of Narcotics and 
Dangerous *.'rugs, go to one of these 
rooms and there review the tapes.” 
(Emphasis added). This is not only 
hearsay, but hearsay singularly lacking 
in specificity* Cassino does not say 
how o' 1 from whom he learned this. His 
testimony along these lines would be in¬ 
admissible at a hearing on Dalli’a peti¬ 
tion. There is no indication that the 
wiretaps or transcripts of them were in 
fact furnished to the federal officers, 
much less that this fact would be estab¬ 
lished by competent evidence. 

3 Tie atateini-Ht was tionrthele** Wtciloiwly 
*onl«il from Cnnniuo* |*;lnt of view. II* 
*u>- lie r;itH nt die rae|i*rBlliili I'•■I*' 'll 
Kaynor tml O’llrim «*!•» ny»r«f tu Man 


ITED STATES 

V.M :.vi HUTSi 

The other portion of the Cassino affi¬ 
davit heavily relied upon by appellant is 
its vague statement to the effect that 
the Daili-Simmon/ meeting of Septem¬ 
ber 7th "persuaded us to seek further 
eavesdropping assistance, und telephone 
numbers presently unknown to me locat¬ 
ed at or near the residence of Dalli were 
tapped.” Although we cannot confident¬ 
ly sav whether this averment is based on 
hearsay or on Caasino’s personal knowl¬ 
edge, its indefinite form sharply reduces 
its substantiality. See Townsend v. 
Sain. 372 U.S. 293. 313. 83 S.Ct. 745. 9 
L.Ed.2d 770 <1963): Accardi v. United 
States, 379 F.2d 312, 313 <2(1 Cir. 1967). 
Furthermore it is somewhat inconsistent 
with other evidence offered as corrobo¬ 
ration for Cassino's allegation of un¬ 
disclosed wiretaps on Dalli. This evi¬ 
dence, to which counsel for Dalli has di¬ 
rected our attention, consists of a report 
issued by judges of the New York Su¬ 
preme Court, Kings County, which 
schedules the applications for, and au¬ 
thorizations of. wiretaps dwing the pe¬ 
riod of June 20 to December 31, 1968 (a 
period relevant to the present case). 
The report indicates that on August 8, 
1968, a district attorney sought and re¬ 
ceived approval for three wiretaps, one 
on a beauty parlor and two on private 
residences. At trial the government had 
disclosed only two wiretaps as related to 
this case, one on the Beauty Trail Hair 
Parlor and the other on the residence of 
Ronald Carr, owner of the parlor, both 
issued on August 8th. Dalli now sug 
gests that the report of a third wiretap 
corroborates Cassino’s allegation that 
there was a wiretap on Dalli’s home. 
Cassino’s affidavit, however, alleges that 
the state police were prompted to seek 
further taps ti > result of the Dalli- 
Simmons meeting of September 7th, 
which postdates by one month the date, 
August 8. 1968, when the application for 
the third tap was granted. While the 
report indicates that there may have 

/)««.«, May I:h. 1I writ* i>f lOur-r the lim* <*f 
Cawian’a appearance ni the Ihilll pretrial 
li< urine where lie <iffrr<-l t»»timuny that 
i mi flirt- with tn.it the affUnvkl. 
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the same claim the trial " irt d'd not 
err in denying the petition without a 
hearing. 

The order below ia affirmed. 


been an unaccounted for and possibly re¬ 
lated wiretap, it hardly provides direct 
corroboration for Cassino’s story, espe¬ 
cially in view of the gross disparity in 
time between the affidavit and the re¬ 
port. 

[6,?] Even if Casaino ia correct in 
his belief that a tap was initiated on 
Dalli’a home telephone, Cassino is not in 
a position to aver, and nowhere in his 
affidavit does he attempt to aver as a 
matter of personal knowledge that any 
information from a state wireUp was 
passed to federal agents. That there 
was any trrnsmitta) of wiretap informa¬ 
tion was denied under oath by the feder¬ 
al agents who testifies at the original 
hearing. Edward Kaynor. the state po¬ 
lice investigator reported by Cassino on 
the basis of an unidentified source as 
having passed wiretap information to 
the federal agents, submitted an affida¬ 
vit in opposition to the appellant's mo¬ 
tion in which he also denied each such 
allegation.* Moreover, portions of Cas- 
sino's affidavit are specifically contra¬ 
dicted by his prior testimony at trial.* 
Furthermore the credibility of the affi¬ 
davit was for other reasons open to 
question* With the obvious deficiencies 
of the Cassino affidavit viewed against 
the files and records of the case and in 
light of the fact that petitioner had al¬ 
ready had one hearing tn substantially 


Althous!’ opi-wins affidavit* from the r- 
eminent cannot bo deemed part of «li* 
record* and file* of n rti*e for ptir|K«ie of 
ohowlua (low I lie petitioner ia entitled to no 
relief under "s U.S.C 1 . 1 223T.. Taylor v. 
T'nited Stnte*. 1ST F.2U 307 (2d fir. Nov. 
14, ifiTftl. tliv.v itiny f»« in 

fitg the i* »»* y tin* sup 
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AFFIDAVIT OK EDWARD W. KAYIlfcK 

UNITED STATES DISTRICT COUNT 
HOHTKFRN DISTRICT OF NEW YORE 


BA.lTHi.LMIO DALLI, 


Petitioner 




• against - 


UtUfkD »*TES OF AFRICA, 

Respondent 


AFFIDAVIT 


S TATE OF NEt/YOMf/L, 

corapT of 71/etc 

EDWARD W. KAYK^N, being duly awm, deposes and says: 

4 That he stakes this affidavit In opposition to the 

application of HAHTHFIMIO BALL!. 

» 

That I am an Investigator for the New York Ftate 
Police and during the year 1968 I was assigned to the Wards 
Island New Y^rk city Narcotics Unit under the supervision and 
command of Lieutenant Char’ea Caaslno. That during the wontha 

I 

of August and September of 1069, my duties required me to 
review tapes pertaining to a New York Supreme Court ordered 
** wire tap upcSl 'he tsleyhnnes at the Beauty Trail, a beauty 
parlor In Brc^lyn, New York. 

<• *„ That to my knowledge no other wire tap existed other 

than ths Aforesaid tap at the Beauty Trail in Brooklyn, New York. 

That In the course of my duties as an Investigator 
for the New York State Police I did have personal contact with 
ons John O’Brien, then a Federal Bureau of Noreotles Agent. 

That the Information obtained by me from the New York .State 
Police wire tap as aforesaid wot not related to any one connected 
with the Federal Bureau of Narcotics. That I am familiar with 

on affidavit submitted by ex-Ucutenant Chnrlea Caaslno In 

y V* 

support of this application wheraln sold lieutenant Caaslno 
avers that tha Information obtained from the Court ordered wire 
tap was related by me to the said John O’Brien. That this 
assertion by Lieutenant Caaslno Is false and hereby denied by 


1 
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me. That the further aasertlona by Lieutenant Cacalno that 

I wee tj sake arrangements for savsedro^plng at the Holiday 
* 

Inn on September 10, 1969, ,a..d that I waa to contact agent* -*f 
the Bureau of Karcotlea and Dangerou* Drugs for the purpw* 
of Initiating the Investigation and surveillance on Sept .0, 

1969, which resulted in the arrest of DALLI, SIMMONS, id 

BOURKAU, are false. That on the morning of Septeaber 10, 1969, 

I was at a Court appearance in Goshen, New York, when X roc*lved 
Instructions Tram Lieutenant Casslno to the effect that DALLI 
and an unknown aale were traveling north from New York City on 
the New York State Thruway under the surveillance of agents of 
the Federal Bureau of Narcotics and Dangerous Drugs, and ay 
^Instructions were to proceed from Goshen, New York, north to 
offer assistance to the Federal Agents. 

‘ That I subsequently arrived at Plattsburgh, New York, 
during the lateaftemoon on Septeaber 10, 1969, having hid car 
trouble at or near Albany, New York, which required substitution 
of another car by ay Albany office. 

That at the tine of my arrival at Plattsburgh, ‘law York, 
*on* Septenbar 10, at all tinea to my knowledge the surveillance 
of DALLI ihd SIMMON? woe under tlie direction and control of 
agents of the,Federal Bureau of Narcotics and hanferoue hrure. 

That I have reviewed t*ie record* of the flew York State 
?olice‘ , cBncernlng the nseertlon that 0 wire top existed on a 
telephone at the residence of or near the residence of BARRY* 
nALLI and to my knowledge no such tap existed. 


Swojco^to before m* thla 
V day*>of January, 1973 

/ / • f 

My commlaelorvexplreei / 

- S 3 * ' 3 / 7 % " 
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I certify that a copy of this brief and appendix 
has been nailed to each of the following: 

The Honorable James M. Sullivan, Jr. 

United States Attorney 
Northern District of New York 


Paul V. French, Esq. 

Chief Assistant U.S. Attorney 
Northern District of New York 


Albert J. Krieger, Esq. 
Attorney for Barthelmio Dalli 








